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Agenda 
Chapter 40B Task Force Meeting 

Tuesday, May 20 
10:00 am to 12:30 pm 

 
Introductions 
Approval of the Minutes 
 
Ø Density 
Ø Extending the time, beyond 1 year when comp. permit units can 

count on inventory before a building permit is issued 
Ø Smart Growth 
Ø Planned Production 
Ø Counting of homeownership units 
Ø Issues outside of Chapter 40B 
 

Review of all language related to issues where consensus was 
reached 
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Commission Members: 
Jane Wallis Gumble Task Force Chair, Director, DHCD 
Fred Habib  Facilitator, Non-Voting member, Deputy Director, DHCD  
Mark Bobrowski Municipal Consultant, Professor, New England School of Law 
Senator Harriette Chandler Senate Chair, HUD Committee 
Jack Clarke (Absent) Director of Advocacy, Massachusetts Audubon  
 Society 
Howard Cohen Board Member, Citizens Housing & Planning Association  
Representative Michael Coppola  (Absent) Massachusetts House of Representatives 
Marc Draisen Executive Director, Metropolitan Area Planning Council  
Steve Dubuque  President, Massachusetts Non-Profit Housing Association 
Representative Robert Fennell Vice Chair, HUD Committee 
Thomas Gleason  Executive Director, MassHousing 
Bennet Heart Attorney, Conservation Law Foundation 
Representative Kevin Honan House Chair, HUD Committee 
Michael Jaillet MMA Housing Subcommittee 
Al Lima Planning Director, City of Marlborough 
Bill McLaughlin President, Rental Housing Association of the GBREB 
Kathleen O'Donnell Attorney, Kopelman & Paige 
Gwen Pelletier Board Member, Massachusetts Association of CDC's  
Mayor Sharon Pollard (Absent) City of Methuen 
Jeff Rhuda Homebuilders Association of Massachusetts 
Representative Harriett Stanley Massachusetts House of Representatives 
Senator Bruce Tarr HUD Committee 
Senator Susan Tucker  Massachusetts Senate 
Senator Dianne Wilkerson  Massachusetts Senate 
Clark Ziegler Executive Director, Massachusetts Housing Partnership 
 

Attendees (as documented on the sign- in sheet):   
Judith Alland  MAPC  
Roger Blood Brookline Housing Advisory Board 
Karen Bresnahan DHCD 
Michael Cahill MHOC 
Joy Conway Greater Boston Real Estate Board 
Ben Fierro Lynch and Fierro LLP 
Matthew Faher MMA 
Anne Marie Gaertner DHCD 
Paul Haverty Regnante, Sterio and Osborne, LLP 
Kristen Hoffman Town of Burlington 
Jacques Morin Bayberry Building 
Chris Norris CHAPA 
Kristen Olsen DHCD 
Maureen O’Rourke DHCD 
Sotir Papalilo Westwood Associates 
Kate Racer DHCD 
Ted Regnante, Esq Regnante, Stereo & Osborne 
Bill Reyelt DHCD  
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Kevin Sanginario  Office of Senator Harriette Chandler 
Attendees Continued 

Melissa Santucci Town of Burlington, Watertown ZBA 
David Soule Northeastern University 
Sarah B. Young DHCD 
 
 
 

Materials Distributed:   
§ Working Draft Of Proposed Language For The Report 
§ Comments From Judith Alland On The May 5, 2003 Draft Minutes 
§ Impact Of Counting Total Development Units Towards 40B Percentage  
§ Impact Of Counting Mobile Homes, Homeownership Units, & Units In The Pipeline (Chart) 
§ Comparison Of The Brookline Proposal, .75 % Annual Progress, And .5% Annual Progress 
§ Statistical Trends In Enrollment In Massachusetts Public Schools, Dept. Of Education 
§ Comments from the Massachusetts Law Reform Institute 
§ Comments from the Northern Middlesex Council of Governments 
§ Proposal For Reorganizing The HAC, Submitted By Theodore C. Regnante Esq. 
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Adoption of May 5, 2003 & May 12, 2003 Meeting Minutes 
Fred Habib, Task Force Facilitator and Deputy Director of DHCD, brought the meeting 
to order at 10:30 AM, and noted that building security staff had not prepared the badges 
for Task Force members and attendees in advance which had delayed many individuals 
downstairs and was the cause for the late start.   
 
Mr. Habib noted that Judith Alland, Chief Regional Planner for MAPC had requested a 
change to page 9 of the May 5, 2003 Draft Minutes.  Mr. Habib explained that Ms. 
Alland had requested that her comments regarding local aid be clarified by inserting  ‘the 
money has to come from somewhere’.  He then asked if there were any additional 
suggested changes.  There were no additional changes, and all Task Force members 
present voted to approve the May 5, 2003 Minutes with Ms. Alland’s requested change.  
 
Mr. Habib then noted that no requests for changes to the May 12, 2003 Minutes had been 
received, and asked if anyone would like to request changes.  No changes were requested 
and all Task Force members present voted to adopt the May 12, 2003 Minutes.  
 
Mr. Habib noted that, as promised, the draft language on the proposals the Task Force 
had discussed was emailed to Task Force members on Friday, May 16th.  He noted that 
the draft language included some additional ideas that had not been discussed by the Task 
Force.  He then explained that the Task Force discussion would be based on this draft 
language today.   
 

Density (Page 11 of the Draft Language) 
Mr. Habib noted that the Draft Language included the following three proposals to 
address density issues.   

1. Amend the site eligibility criteria to include findings that the density is generally 
appropriate for the site in which it is located taking into account surrounding land 
uses, proximity to transportation, services and public utilities, and compactness to 
minimize land use impacts. 

2. Acknowledge that the density guidelines for homeownership used by 
MassHousing and DHCD (8 units/acre or four times surrounding density) have 
been effective. 

3. Recommend that each funding agency in Massachusetts adopt guidelines for 
considering project design and density for rental developments. 

 
Ms. Alland noted that it was her understanding that the first proposal was the only one 
that would be incorporated into site approval letters, and asked if this was correct. 
 
Mr. Habib responded that Ms. Alland was correct, and added that the site approval letters 
could also reference MassHousing’s density guidelines. 
 
Tom Gleason, Executive Director of MassHousing, clarified that the density guidelines 
were used for the HOP program, and are not hard and fast rules.  He explained that in 
some cases projects are approved with greater density than the guidelines suggest.  
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Mr. Habib asked if it would help the project administrators to at least have some 
guidelines for density. 
 
Mr. Gleason responded that as MassHousing is the only current project administrator, it 
would be helpful to have some guidelines. He noted that establishing some density 
guidelines would make it abundantly clear that if a developer proposes a project at a 
density greater than the guidelines suggest, then the developer would need to prove or 
demonstrate the necessity for the greater density.  He added that in the past these 
guidelines enabled MassHousing to move some projects along more quickly. 
 
Kathleen O’Donnell, Attorney for Kopelman & Paige, noted her support for density 
guidelines, as they would at least provide you with some idea of what to expect.   
 
Mark Bobrowski, Municipal Consultant & Professor at the New England School of Law, 
noted that he supported the density guidelines and added that if the density of a project 
was less than 8 units per acre the burden should fall on the municipality, while if the 
density was greater than 8 units per acre then the burden should fall on the developer.   
 
Mr. Habib noted that there was consensus on the first two density proposals. 
 
Howard Cohen, Board Member of CHAPA, asked if the 8 units per acre applied only to 
homeownership projects. 
 
Mr. Habib answered that the 8 units per acre is for homeownership only, and that there 
are no limits to rental density.  
 
Mr. Cohen suggested combining the first two density proposals together.  
 
Jeff Rhuda, of the Homebuilders Association of Massachusetts, asked if there would be 
one standard of density for rental development and another standard for homeownership. 
 
Mr. Habib explained that the guidelines were for homeownership, and that in order to do 
a project denser than the guidelines, the greater density would need to be justified.  He 
added that for rental projects the density would need to be generally appropriate for area.  
 
Mr. Rhuda noted that this would likely result in more rental developments being built 
under 40B in suburban communities. 
 
Mr. Habib noted that there was consensus on all three density proposals. 
 

Extending the time, beyond 1 year when comp. permit units can count on the inventory 
before a building permit is issued (Page 3 of Draft Language) 

 
Mr. Habib noted that concerns have been raised that some communities have very 
legitimate reasons for delays in issuing building permits after issuing a comprehensive 
permit. He noted that larger developments may require site improvements that make it 
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difficult to obtain a building permit within one year. He explained that DHCD’s proposal 
is to keep the time limit at one year, but to allow for waivers for up to two years.  
 
Al Lima, Planning Director for the City of Marlborough, asked if it would be appropriate 
to describe specific criteria for waivers. 
Mr. Bobrowski noted an example of a project that would need water/sewer extensions 
before proceeding to construction, which wouldn’t happen within one year.   
 
Steve Dubuque, President of the Massachusetts Non-Profit Housing Association, asked if 
there was a time limit for taking action on a comprehensive permit. 
 
Mr. Habib noted that a comprehensive permit is good for three years, and explained that 
it is DHCD’s position that if the delay in issuing a building permit is not caused by the 
municipality then the period should be extended.  
 
Ms. O’Donnell noted that there are other factors that can delay the issuance of a building 
permit, and that often delays are not the community’s fault.  
 
Mr. Rhuda noted that it is very difficult to get everything in line for a building permit in 
only one year.   He then asked whether the units would be counted if the comprehensive 
permit were appealed. 
 
Anne Marie Gaertner, Senior Policy Advisor for DHCD, noted that units are not counted 
in the subsidized housing inventory until the comprehensive permit becomes final.  She 
explained that the comprehensive permit becomes final only after the 20-day appeal 
period lapses.  
 
Mr. Lima noted that often projects are issued building permits in phases over time, noted 
that he would assume that those units would be counted in the inventory.  There was 
general agreement that Mr. Lima’s assumption was correct.  
 
Mr. Habib noted that he was hearing consensus on the proposal for a one-year limit for 
the issuance of building permits with a wavier provision.  
 
All Task Force members agreed. 
 

Smart Growth  
Project Eligibility Letter (Pages 5-7 of the Draft Language) 
Mr. Habib noted that the proposal to increase the amount of information contained in the 
project eligibility letter contained language that required the project administrator to 
consider smart growth in the determination of eligibility in section C of page 7. 
 
Mr. Rhuda noted that Section C on page 7 talks about ‘environmental impact’.  He 
expressed concern that MassHousing doesn’t have authority or expertise to delineate 
wetlands, which would hold up the process considerably.  He suggested replacing 
‘environmental impact’ with ‘impact’ 
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Bill McLaughlin, President of the Rental Housing Association of the GBREB, noted that 
Mr. Rhuda’s suggestion was consistent with Chapter 141A.   
 
Mr. Ziegler noted that project administrators have two major considerations in reviewing 
a project; the reasonableness of project to proceed & the general impact it will have.  
 
Mr. Gleason noted that project administrators look at capability of development team to 
move forward, and that he didn’t think this stipulation would require administrators to go 
deeper in the review than they do currently.   
 
Mr. Rhuda noted that this could stretch out the period for receiving a project eligibility 
letter since there would be conservation commission people at that initial local meeting, 
and there would be a discussion of the delineation of wetlands.  
 
Attorney Kathleen O’Donnell noted that though this may make the initial steps take 
longer, it would save time in the long run.  
 
Marc Draisen, Executive Director of the Metropolitan Area Planning Council, noted that 
the definition of smart growth in the draft language was very moderate, and added that 
the formatting makes it look like smart growth only pertains to environmental impacts. 
He suggested adjusting the formatting to make it smart growth a separate bullet point. 
 
Mr. Habib noted that the formatting would be adjusted. 
 
Michael Jaillet, of the Massachusetts Municipal Association suggested amending the 
language to clarify that local rules would be off the table. 
 
Mr. Bobrowski noted that he didn’t think local rules would need to be discarded entirely.  
He explained that they would only be overridden if they would make the project 
uneconomic. 
 
Attorney Kathleen O’Donnell explained that since the draft language was only for the 
eligibility letter (and not the permit) not every issue needs to be addressed specifically.  
 
Mr. Lima suggested the draft language be amended to include historic preservation.  He 
explained that he has heard that historic preservation can be an issue considered by the 
project administrator, but that he hasn’t seen a specific example. 
 
Attorney Kathleen O’Donnell supported Mr. Lima’s suggestion for inclusion of historic 
preservation. 
 
Mr. Habib noted that the draft language would be amended to include historic 
preservation.  He also noted that ‘environmental impact’ would remain in the draft 
language and that the smart growth bullet would be reformatted.  
 
Planned Production (Page 12-13 of the Draft Language)  
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Mr. Habib noted that the draft language in section C on page 13 requires that all planned 
production plans include smart growth principles.  
 
Mr. Rhuda asked if that would allow retail and mixed use. 
 
Mr. Draisen noted that the distinction between a housing plan and use of 40B.  He 
explained that a housing plan would have a greater variety of types of development than a 
specific 40B project. He then asked when the administration would be announcing the 
principles of smart growth. 
Mr. Habib noted that the Office for Commonwealth Development would be releasing the 
principles of smart growth soon.  
 
Mr. Bobrowski noted that according to Housing Appeal Committee (HAC) case law, 
non-residential space must be integrally related to the residential space in a 
comprehensive permit project. 
 
Mr. Ziegler noted that he interprets that to mean that the non-residential space must be 
related to the feasibility of the project.  
 
Mr. Cohen noted that clarification on this topic would be helpful. He noted that the 
distinction between a developer trying to impose commercial development on community 
and a community that wants to use 40B to do commercial & residential development.  He 
suggested drafting the language in a manner that would make commercial use with 40B 
allowable at the discretion of the community.  
 
Mr. Habib noted that DHCD would expand the language to reflect Mr. Cohen’s  
suggestion.  
 
Housing Region (Page 16 of the Draft Language) 
Mr. Habib noted that the draft language on page 16 provides for contiguous communities 
to form a housing region, where the statutory minima for affordable housing may be 
achieved by creating the aggregate number of units in fewer than all the participating 
communities.  He explained that communities in these housing regions could create inter-
local agreements providing for the allocation of units for credit in the subsidized housing 
inventory and that DHCD would respect these agreements for the inventory. 
 
Mr. Draisen asked if this would apply to new development or planned production. 
 
Mr. Habib responded that it would apply to new development. 
 
Mr. Rhuda suggested amending the language to clarify that this would only be applicable 
to newly restricted or newly constructed units. 
 
Mr. Dubuque noted that this should only apply to new housing not existing housing. 
 
Attorney Kathleen O’Donnell suggested replacing ‘inter-local agreement’ with ‘inter-
municipal agreement’ in the draft language.  
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Mr. McLaughlin asked if the housing would have to meet the DHCD standard for 
eligibility in the subsidized housing inventory. 
 
Bennet Heart, Attorney for the Conservation Law Foundation, suggested linking this to 
smart growth principles, so that in order for DHCD to approve a trade the units would 
have to be consistent with smart growth principles.  
 
Mr. Gleason noted that Mr. Heart’s suggestion would require the state to critically review 
each request for the allocation of units in housing regions.  
 
Mr. Bobrowski noted that New Jersey already has this type of provision in place, and that 
in NJ a town can have up to 50% of their affordable hous ing obligation in other 
communities.  He offered to fax the NJ language.  
 
Mr. Ziegler noted that this raises the question about how much of a town’s obligation can 
be in another community. He noted that this would garner more support if a minimum in-
town obligation was set.  
 
Mr. Draisen noted that he was open to this idea because it may speed up production 
between communities, but that he wasn’t clear why it should be tied to smart growth.  He 
suggested that a minimum percentage of the affordable housing obligation should be in 
the community. 
 
Mr. Heart suggested that the in town obligation should be 5%.  He noted that it would be 
nice to give towns this flexibility, and noted that it was an opportunity to serve another 
purpose by including the smart growth principles. 
 
Mr. Draisen noted that at some point Representative Kevin Honan had suggested testing 
this proposal with some pilot communities and that he supported this approach. 
 
Mr Habib noted that under this proposal communities would still have to get to 10%, but 
they would be allowed to trade units to get there.  
 
Attorney Kathleen O’Donnell noted that not many communities would take advantage of 
this housing region proposal.  She explained that only communities that need to share 
water/sewer resources would probably use it. 
 
Mr. Lima noted that communities would not likely use this because they wouldn’t want 
to give up their excess units due to the impact the next decennial census would have on 
their subsidized housing inventory percentage.  He explained that communities would 
need to keep their extra units for the next time the year round count was updated. He 
added that he was concerned that this gives the impression that rich towns can get out of 
building affordable housing.   
 
Senator Dianne Wilkerson asked why the Task Force would do this if they believed it 
would have little impact. 
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Attorney Kathleen O’Donnell responded that this would give communities increased 
flexibility.  
 
Sarah B. Young, Deputy Director for Policy at DHCD, noted that under this proposal 
towns would still have to get to 10%, but they would be allowed to share the benefit of 
development that impacts more than one community. She explained that if a community 
builds the housing units but another community provides the sewer for those units, this 
proposal would allow the community providing the sewer to be credited for some of the 
units. 
 
Senator Dianne Wilkerson asked if this would ensure no double counting of units and if it 
would allow some units to be counted in a community where they are not actually 
located. 
 
Ms. Gaertner noted that one example of how this would apply is the situation where 
access to a parcel is from one community, while the units are located in another 
community. She explained that currently though the community through which the access 
is provided is impacted by the project, they do not get the benefit of counting the units.   
 
Senator Harriette Chandler noted that the issue that she was concerned about was that 
communities could buy units from other communities.  
 
Mr. Habib noted that there were two issues; Access and linking to smart growth. He then 
asked if this proposal responds to access issues.  
 
Mr. Draisen responded that the proposal does respond to access issues, and asked Ms. 
Gaertner if in her example no units would be double counted. 
 
Ms. Gaertner responded that no units would be double counted.  
 
Mr. Draisen noted that this would probably be used rarely, and be done on a case by case 
basis.  
 
Mr. Cohen noted that it makes a difference if both communities are over 10% compared 
with a situation where one of the communities is under 10%.  He asked what would 
happen if Belmont offers Cambridge X dollars, in exchange for units. 
 
Representative Kevin Honan noted that he and Senator Harriette Chandler have been 
visiting numerous communities and have found that many of the planners believe that 
their communities are built out, which is a good reason to go forward with this proposal.  
 
Mr. Habib suggested narrowing the language to limit this to situations where there is a 
shared impact. He then noted that he was not hearing consensus on linking this with 
smart growth. 
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Mr. Rhuda noted the need to set a minimum standard so that no community could get out 
of affordable housing entirely, to make sure that this applies only to new 
development/new restrictions.   
 
Mr. McLaughlin noted that this may have more impact than the Task Force would expect 
since the vast majority of 40B projects are on the town borders.  He suggested that this 
proposal should apply only to contiguous sites.  
 
Representative Harriett Stanley noted that she supported allowing towns to buy units if it 
would result in more production.  She also noted that she agreed with Mr. Rhuda that 
there should be a minimum of in-town affordable housing of about 5% and that the 
communities should be contiguous. 
 
Senator Dianne Wilkerson noted that the draft language says that communities must be 
contiguous to form a region, not to share units.  She suggested amending the language to 
require the communities be contiguous to share units.  She added that she was still not 
fully on board on this, because communities would be able to get out of building 
affordable housing.  She added that many communities are low on the subsidized housing 
inventory and have been for long time. 
 
Representative Harriett Stanley suggested requiring communities to get to 5% before they 
could engage in this type of agreement, to motivate them to start building.  
 
Mr. Dubuque noted that the principle behind this is that with smart growth we are trying 
to move communities towards planning, and there is a lack of regional planning in 
Massachusetts.  He noted that he thought it was appropriate for a number of communities 
to create a regional plan that includes 10% affordable housing for all communities and 
present it to DHCD.  He also noted his opposition to viewing affordable housing as 
‘nuclear waste’.   
 
Representative Harriett Stanley asked if communities A and B are contiguous, and 
community A is close to 10% and is willing to accept production on a less desirable site 
to get to 10%, why not allow them to negotiate to build smarter/better? 
 
Mr. Draisen noted the need to separate the issues.  He explained that where there is an 
access problem it is reasonable to allow communities to work together to accomplish the 
production and to share the credit.  He added that much more thought needs to be given 
to the larger question. He explained that he thinks that planning and linking to planned 
production is a good objective, and if it incites more development than the Task Force 
should consider it.  He noted that it should incorporate a minimum in-town standard and 
be subject to serious DHCD review.  He added that it seems that wealthy communities 
with expensive land already have a mechanism to avoid 40B projects, and if there is a 
way to address that imbalance the Task Force should consider it. 
   
Mr. Rhuda noted that eliminating cash from the equation would eliminate a lot of fears.  
He suggested specifying that the exchange should be limited to services or sewer/water. 
He added that the greatest enemy of smart growth is town lines, and cited an example of 



APPENDIX H 
CHAPTER 40B TASK FORCE 

FINAL MINUTES OF THE MAY 20, 2003 MEETING 

H-12 

60-unit LIP project in Wenham that received sewer and water from Beverly.  He 
explained that these units wouldn’t have been built without the cooperation of both 
towns.  
 
Senator Harriette Chandler noted that she has found that people are looking for ways to 
block 40B, and it would be nice to provide them with ways to make 40B work.  
 
Mr. Gleason noted that he supports a more minimalist approach.  He explained that real 
estate is based on a willing buyer and a willing seller and it shouldn’t be a problem if 
cash payments are involved. He noted that over the years 40B has been highly flexible 
and that this flexibility should continue. He explained that he didn’t see a problem if a 
community was willing to accept an amount of money for constructing affordable units. 
He asked Task Force members to keep in mind that the objective is to promote the 
construction and production of housing. He added that he supports a minimum in- town 
housing requirement.  
 
Mr. Bobrowski expressed concern with rushing to regionalism without the necessary 
analysis.  He explained that in NJ, there was a 3-judge tribunal before the state took over 
the establishment of regions.  
 
Representative Harriett Stanley noted that regions may already be established via school 
or water districts.  
 
Mr. Draisen added that he believes these regions would be small. 
 
Mr. Lima asked Task Force members to remember the moral standard that each 
community has an obligation to fulfill the 10% requirement.  He added expressed concern 
that if money were involved, rich communities would buy out of their responsibility. 
 
Mr. Cohen noted that if both communities are below 10% and they are both working to 
reach a goal, then it is reasonable to allow them to cooperate once they each get to 5%.   
 
Mr. Heart asked if Mr. Cohen was concerned that towns over 10% would lack the 
judgment to evaluate what they are being offered in exchange for building units. He also 
noted that the project on the border of Wenham and Beverly that Mr. Rhuda had 
described, was not consistent with smart growth.  He added that this should be about 
more than increased production, it should also be about giving towns greater options, and 
promoting smart growth.  
 
Mr. Cohen noted that the distribution of affordable housing is a benefit to the 
Commonwealth, and that he didn’t think it would be good idea to concentrate affordable 
housing in the same communities.  
 
Mr. Draisen recommended requiring a minimum of 5% on the subsidized housing 
inventory and prohibiting communities from doing this if they are already at 10%.   He 
added that this should involve smart growth principles and should be pursued in the spirit 
of a pilot program.  He suggested that DHCD allow this in a small number of 
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communities and evaluate impact over the years to see if there are any unintended 
consequences.  
 
Mr. Jaillet expressed concern about limiting the communities that can discuss this type of 
scenario.   
 
Mr. Draisen suggested that if the negotiation involved a community that is over 10% and 
one that is below 10%, then it would have to be new construction. 
 
Attorney Kathleen O’Donnell noted that it has already been established that this would 
only be applicable to new construction.   
 
Mr. Heart asked if the 5% requirement meant that a community couldn’t trade until they 
were at 5%, or if it meant that they could only trade for up to 5%. 
 
Representative Harriett Stanley responded that it meant that a community couldn’t trade 
until they reached 5%. 
 
Senator Dianne Wilkerson suggested requiring that a community’s zoning would allow 
them to get to 10%.  She noted that all communities receive state money, and in exchange 
they have an obligation to provide affordable housing.  She noted that she didn’t want to 
see communities that have no intention of building affordable housing, to get out of it 
with this mechanism.  
 
Mr. Heart suggested requiring that in order to be able to trade, communities need a plan 
for affordable housing.  
 
Senator Harriette Chandler noted that the foundation for all of this should be all 351 
communities with housing plans and with zoning that is consistent with those plans. 
 
Mr. Habib noted that currently there are over 200 communities doing plans with EO 418 
funds. 
 
Mr. Draisen suggested that the only way a community could utilize this trading scenario 
is if they are at 5%, have a plan, and their zoning allows them to reach the goals in their 
plan.   
 
Senator Dianne Wilkerson suggested that DHCD’s standard for evaluating these 
proposals should be that the community has a real plan for production, and has the zoning 
to achieve those goals.  She noted that there have been discussions about mandating 
plans, and noted that the legislature has this authority.  She explained that since every 
community receives state funding, they should all be held accountable for achieving the 
goals of 40B. 
 
Mr. Habib noted that DHCD would draft new language incorporating: 

1.  site-contiguous requirements 
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2.  5% minimum on the subsidized housing inventory, planned production, & smart 
growth 

 
Senator Harriette Chandler asked what the repercussions would be if towns don’t meet 
this standard. 
 
Representative Harriett Stanley responded that those towns would be subject to 40B 
proposals. 
 
Attorney Kathleen O’Donnell asked Task Force members to consider that some 
communities want 40B projects. 
 
 

Planned Production: 
Mr. Habib explained that the current planned production regulations provide one year off 
for .75%  progress and two years off for 1.5% progress.  He then noted that there are two 
proposals on the table related to planned production;  1) reduce the requirement to .5%  
and 2) change the requirement to 10% of the gap in what a town has and what they need 
to get to 10% every two years (proposed by Brookline).  He asked Task Force members 
to refer to the document that showed a comparison of the Brookine proposal with the .5% 
requirement.  
 
 
Mr. Habib noted that the chart illustrates that the problem with Brookline proposal is that 
it would take 87 years to get to 10% since each year the number of units needed to close 
the gap would be reduced. He added that the chart showed a second option that would 
allow towns over 5% to build at a slower rate.   
 
Mr. Rhuda noted that one of the objectives of the Task Force is to build affordable 
housing, and that the Task Force is talking about a lot of things that would slow down 
production.   
 
Mr. Ziegler noted that he has personally been pushing for .5% rather than .75%, because 
it is more attainable for communities.  He noted that planned production provides 
communities with a way to continue to do development year after year.  He added that 
the Task Force should discuss allowing for a multi-year average, to avoid discouraging 
larger or better projects.  He suggested a 3-year average.   
 
Mr. Cohen suggested that if a community does a deal resulting in a 6% increase, then 
they should be allowed the same amount of time off that they would have received if they 
had done 6% at the minimum annual production rate.  He added that the state would be 
better off in the long run if we provide communities with reasonable and realistic goals.  
 
Jane Wallis Gumble, Director of DHCD and Task Force Chair reminded the Task Force 
that their audience is the legislature, and that they need to be able to sell their proposals to 
this audience. 
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Mr. Gleason noted that he firmly believed that this is one of the issues that the Task Force 
should reach consensus on, and that the Task Force should give on it. He noted the need 
for attainable goals, and increased time off for large projects.  He also noted that he did 
not support creating a separate standard for communities at 5%. 
 
Mr. Heart agreed with Mr. Gleason that providing an achievable goal would be a win-
win. 
 
Senator Harriette Chandler noted that the House accepted .5% last year, and that the 
Senate had accepted 1%.  She explained that the .75% was an arbitrary number that was 
reached as a compromise between the two and asked if the House would now accept .5%.   
 
Representative Kevin Honan noted that he believed this would be a step in the right 
direction. 
 
Representative Harriett Stanley agreed.  
 
Representative Kevin Honan noted that this would shows a tremendous good-faith effort 
on behalf of the Task Force.  
 
Mr. Jaillet supported multi-year averaging as an incentive for communities to do planned 
production and as an incentive to do larger projects.  
 
Mr. Habib clarified that the proposal is for .5% per year, and that if a community does 
2% then they would get 4 years off.  He then noted that there was total consensus on this 
proposal. 
 
Representative Harriett Stanley noted that a three-year average is reasonable. 
 
Mr. Draisen asked if getting time off meant that nobody could file a 40B application. 
 
Mr. Ziegler responded that time off means that you don’t have to accept 40B 
applications.  
 
Mr. Draisen expressed concern that communities would be taking time off and would not 
be producing housing during that time off.   
 
Representative Harriett Stanley explained that communities would continue to build 
affordable housing because they would not want to be in a “hurry-up and stop cycle”. She 
added that this would provide communities with a greater ability to approve projects that 
they like.  
 
Mr. Gleason noted that if a community takes on a bigger deal, and they want to take time 
to plan for absorbing the impact then they should get time off for good behavior.  
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Mr. Habib noted that the group was talking about two things; 1) 3 -year average for 
determining whether town has done the minimum 2) More time off for exceeding annual 
minimum with three- year cap for time off. 
 
Attorney Kathleen O’Donnell suggested focusing on the proposal for more time off if a 
community does more than .5% in one year. 
 
Mr. McLaughlin noted that he believes .5% is too low. He explained that in some 
communities .5% is only 12 units.  He suggested that if a community does 2.5% they 
should get 5 years off, because otherwise the town would say they will approve a 1.5 % 
increase in units because that’s all they need to do to get three years off.  He noted that a 
three-year cap would deter communities from doing larger projects.  
 
Ms. Gaertner noted that this would only be a minimum, and that towns zoning boards 
could not deny proposals until the minimum had been achieved.. 
 
Senator Dianne Wilkerson asked for clarification as to whether time off meant, time off 
from accepting applications or time off from approving applications.  
 
Representative Harriett Stanley responded that the time off is the option to either not 
accept or to deny an application if they have done recent progress.   
 
Attorney Kathleen O’Donnell noted that ZBAs are volunteer boards and that reviewing a 
comprehensive permit application consumes a great deal of time.  She added that this 
time off provides them an opportunity to get their lives back together.  
 
Mr. Bobrowski noted that this is all held hostage by the 3-year lapse provision, and noted 
the need to clarify that the 3-year lapse provision applies only to appeals to HAC.  
 
Mr. Dubuque noted that the Task Force wants whatever is counted to be real, and not 
subject to appeal forever.   
 
Mr. Rhuda noted that units can’t count if the project is in appeal.  
 
Mr. Bobrowski explained that there is a town that approved one application that gets 
them over 10%, and has three other applications in pipeline.  He noted that this town 
can’t say that they are at 10% until the appeal on the ZBA decision is resolved. 
  
Mr. Rhuda noted that the Task Force should not base the regulations on one example of a 
bad actor developer.  
 
Mr. Jaillet noted that the phrase “time off” is confusing and suggesting amending the 
language to better reflect what the Task Force is trying to achieve.  He added that while 
he understands the desire to count units that are in appeal, he doesn’t think it’s the right 
thing to do.  He suggested providing incentives for communities to settle matters without 
having to go to appeal, and recommend that communities provide abutters with some 
benefit to keep them from appealing.  
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Mr. Habib noted that there was consensus for .5%, providing more time off for 
production greater than .5%  with a three-year cap.  He then noted that there were three 
remaining topics on the agenda; 1) issues outside 40B 2) homeownership 3) the language 
that was distributed last week.  
 

Homeownership: 
Mr. Habib noted that Representative Harriett Stanley would present information on the 
current counting policy.  He also noted that there were three proposals for 
homeownership on the table; 1) Mr. Cohen’s proposal (removing homeownership units 
from the base number), 2) Jacques Morin’s proposal (count affordable homeownership 
units twice, and 3) count all homeownership units (retroactive or going forward only). 
 
Representative Harriett Stanley noted that she was advocating for counting 100% of 
homeownership units, and that this should be going forward only (not retroactive).  She 
asked Task Force members to refer to the document titled “Ownership Count Analysis” 
in their packets.  She explained that this analysis shows that current counting policy 
would result in a 66% growth factor if a community built homeownership units to reach 
10%.  She explained that in terms of simplicity and fairness, homeownership units should 
be counted at 100%.  She added that would not slow down production, rather it would 
make 40B less controversial for communities.  
 
Mr. Cohen noted the need to discuss the other counting ideas that have been proposed in 
the legislature, such as mobile homes and Section 8 Vouchers.  He noted that these ideas 
came from legislators trying to solve problems for specific communities, and not in the 
context of the comprehensive analysis undertaken by the Task Force.   
 
Representative Harriett Stanley responded that it would seem that counting 
homeownership at 100% would take almost everything else proposed by the legislature 
off the table.   
 
Mr. Habib asked Representative Harriett Stanley if that would include taking mobile 
homes off the table. 
 
Representative Harriett Stanley responded that it would.  
 
Representative Kevin Honan noted that in general, wealthy households do not reside in 
mobile homes, and that the legislators for communities with mobile homes would fight 
for them to be counted.   
 
Representative Harriett Stanley noted that she had proposed that legislation for counting 
mobile homes, in response to the unfair counting policy. She added counting 
homeownership units at 100% would address the fairness issue.  
 
Mr. Rhuda asked if anyone had considered that counting mobile homes would provide an 
incentive for the construction of mobile homes or manufactured housing.  
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The question was asked whether the Task Force was discussing manufactured housing or 
mobile homes, and if there was a difference in the two. 
 
Ms. Gumble noted that manufactured housing is the more acceptable term for referring to 
mobile homes. 
 
Mr. Habib noted that manufactured housing would have to be within parks to be counted.  
 
Mr. Heart asked if allowing newly constructed mobile homes to count would that satisfy 
the legislators. 
 
Senator Harriette Chandler noted that existing mobile homes should be counted. 
 
Mr. Habib noted that this was good time to look at the chart “Impact of counting Mobile 
Homes, Homeownership Units and Units in the Pipeline” in the packet.  He noted that 
this chart shows the impact of the numerous counting proposals.  He explained that the 
information available on mobile home units is from the US Census, which does not 
designate which units are in parks.  He added that DHCD has been informed that some 
communities have rent control on parks so it would be easy to income verify those units. 
He explained that DHCD’s approach in this analysis was to assume that 100% of the 
incomes could be verified in the rent-controlled communities, while only 25% of the 
incomes could be verified in non-rent control communities.  He noted that with this 
assumption only 14 communities would go over 10% (column A in the chart).   
 
Mr. Habib added that if all existing homeownership units counted, then only one 
community would go over 10% (column B in the chart).  He the noted that it is known 
that about 60% of all applications for comprehensive permits get built, and that DHCD 
has information on the outcomes of 22 comprehensive permit proposals which shows that 
about 75% of the proposed units were approved.  He explained that DHCD thought it was 
reasonable to assume that 60% of the units in the pipeline would be built, and that with 
this assumption 7 communities would go over 10% (column C).   He then noted that if 
the mobile homes and the units in the pipeline were counted 23 communities would go 
over 10% (Column A+C), and if the mobile homes, existing ownership units and units in 
the pipeline were counted 28 communities would go over 10%  (column A+B+C). 
 
Mr. Habib noted that the chart titled  “Comparison of Methods of Counting 40B units”  
compares the current counting policy, Mr. Cohen’s counting proposal,  Mr. Morin’s 
proposal, and counting 100% of ownership units.   
 
Mr. McLaughlin noted that in addition to the impact on the 10% threshold the Task Force 
should also consider the 1.5% land area minimum.  He noted that he was particularly 
concerned that counting 100% homeownership units would enable communities to get to 
the 1.5% much quicker, and the 10% threshold would no longer be relevant.  
 
Mr. Habib explained that 40B has a provision that if affordable housing is on 1.5% of the 
land in a community, then the community is considered to have met the local/regional 
housing need. He then acknowledged that if counting 100% homeownership units were 
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applied to this 1.5% land area minimum the 10% would be irrelevant. He explained that 
DHCD’s policy would be that only the land under the affordable homeownership units 
could count towards the 1.5% land area minimum.   
 
Mr. Mclaughlin noted that he thought that policy was appropriate. 
 
Mr. Rhuda noted that 1.5% was in direct conflict with smart growth and greater density, 
and suggested eliminating it.  
 
Mr. Habib noted that DHCD proposes that if 100% of homeownership units count, 
communities should get time off for rental production in order to keep an incentive for 
rental production. 
  
Mr. Rhuda noted that in reviewing Representative Harriett Stanley’s chart, he noticed a 
direct correlation between a high growth rate and a low subsidized housing inventory 
percentage. He explained that by counting 100% of homeownership units, the Task Force 
would be rewarding communities that have ignored the 10% requirement. He then asked 
why communities that are at 2-3% should be rewarded. He asked Task Force members to 
look at Somerville and Billerica in Representative Stanley’s chart.  He noted that the 
lower the subsidized housing inventory, the higher the growth required growth rate. 
 
Representative Harriett Stanley responded that the whole idea of what the Task Force is 
trying to do is making 40B more fair and palatable to communities.  
 
Mr. Cohen noted that when the rule was adopted for homeownership, there was not a lot 
of homeownership production.  He added that he had run some numbers that showed that 
if a community did 50% ownership and 50% rental and mobile homes were counted the 
required growth rate would be reduced by 75%.  He added that a lot of the ownership 
units that are being built are very expensive, and that he has hard time knowing that those 
units would be counted the same as affordable rental units. He noted that he supported 
counting affordable homeownership units twice, but not counting mobile homes.  He also 
noted that he has seen a lot of the mobile home parks and noted that the new ones are 
really nice but the old ones are pretty run down.  He noted that he did not like the idea of 
counting those older rundown units, and preventing further development of new 
affordable housing.  
 
Mr. Dubuque noted that it was almost 1:00PM, and asked Mr. Habib the Task Force 
would finish the agenda. 
 
Mr. Habib responded that they would try to make some more progress. 
 
Mr. Dubuque noted that counting all homeownership units with the intention of greater 
fairness, would be disservice to the people who are looking for rental housing.   
 
Mr. Habib asked Mr. Dubuque if he would support Mr. Cohen’s or Mr. Morin’s proposal 
because there would still be an incentive for rental.  He asked if it was more effective to 
have the incentive in the counting or for one year off. 
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Mr. Draisen noted that the Task Force members should think about where 40B came 
from.  He explained that when it was established the developments were 100% rental and 
100% affordable, and that this has changed significantly.  He noted that the elegance of 
the CHAPA proposal is that it removes the penalty to communities for doing 
homeownership.  He noted that communities that have been open to development are 
finding that the 10% goal is disappearing in the distance.   
  
Mr. Lima noted he supported the idea of simplicity, and asked how the current 
differential in the counting policy could possibly be justified.  He asked how the Task 
Force could possibly support not counting all homeownership when they have such a 
municipal impact.   
 
Mr. Gleason noted that he has supported counting units one for one for years, and that 
there is a need to keep it simple.  He noted that communities give the same density bonus 
to ownership as to rental and that this density bonus is a tremendous benefit.   He 
suggested that if the state wants to place a higher emphasis on rental affordability then it 
should direct its funding to rental production. He noted that he couldn’t support the 
CHAPA proposal, but he could possibly support counting affordable ownership units 
twice.   He noted that the CHAPA proposal is too hard and they would never be able to 
keep up with it 
 
Mr. McLaughlin noted that this counting policy is the only incentive available for rental 
developments.  He noted that he was not willing to adjust the denominator, but would be 
willing to go to counting affordable ownership units twice.   
 
Mr. Habib noted that he hadn’t heard consensus on this, and asked Task Force members 
to keep in mind that the audience is the legislature.   
 
Mr. Draisen noted that he supports the CHAPA proposal because it ‘holds the line’ and 
he thinks the Task Force should hold the line on this issue.   
 
Mr. Heart noted that the CHAPA proposal removes the absurdity of chasing the 10%, and 
that he didn’t think it would be that hard to keep up with. He added counting mobile 
homes should only be counted going forward. 
 
Mr. Habib noted that counting mobile homes going forward wouldn’t get anywhere in the 
legislature.  He added that DHCD prefers the more simplistic approach to counting all 
ownership units go ing forward, and that CHAPA’s proposal is too difficult 
 
Mr. Lima asked what the justification was for the distinction in the counting policy. 
 
Mr. McLaughlin noted that the most expensive apartments in the 40B developments that 
he has built, pale in comparison to price of the condos that are being built under regular 
zoning.   
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Representative Harriett Stanley noted her support for a simple solution.  She also noted 
that if the Task Force doesn’t make enough of a change, all the proposals in the 
legislature would likely come back. 
 
Jacques Morin, of Bayberry Building, note that his proposal would provide an incentive 
for rental housing because communities would seek higher affordability in rental 
developments to get credit for more units.  
 
Mr. Habib suggested that Task Force members think about this issue and discuss it 
amongst themselves during the week. He noted the need to find some middle ground on 
this issue.  He also asked that if anyone has comments on the draft language that was 
distributed last week to get them to DHCD ASAP. 
 

Changes Outside 40B: 
Mr. Habib noted that there seemed to be consensus for an analysis of 40A, and asked 
Task Force members if that was correct. The Task Force members agreed and Mr. Habib 
noted that DHCD would draft a statement recommending a review of 40A.  
 

Schedule: 
Mr. Habib noted that at the next meeting DHCD would provide new language on regional 
housing, homeownership units, and one or two issues outside of 40B.  He explained that 
Task Force members would be responding to final draft at the next meeting.  He added 
that the Task Force is scheduled to report to the Governor Friday, May 30th and that the 
Governor is planning to announce the report Thursday, June 5th.  He noted that the 
Governor has invited Task Force Members to attend the event and stand behind their 
report.   
 
Mr. Habib also noted that beyond that event, there would be considerable outreach to the 
members of the legislature.  He added that Senator Harriette Chandler had suggested 
meeting with the groups of residents that had provided comments to the Task Force to 
explain the outcome of the report was excellent.  He noted that it would also be helpful if 
Task Force members go out and talk about the issues that have been discussed and the 
solutions they have developed.  
 
Representative Kevin Honan noted that the idea of explaining the compromises to the 
town administrators and town planners was a great idea, because they are the driving 
force behind the legislature’s actions on 40B.  
 
Senator Harriette Chandler suggested that it would be helpful to prepare a power point 
presentation for Task Force members as they do their outreach, so that everyone stays on 
point. 
 
Attorney Kathleen O’Donnell noted that the Task Force had not discussed the HAC 
analysis letter from Ted Regnante. 
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Mr. Habib noted that Mr. Regnante’s letter proposed that the Governor announce the 
committee to review the HAC one month after the Task Force report was submitted, and 
that they would submit their final report in November. 
 
Mr. Lima expressed concern that the affordable units in 40B projects are no longer really 
affordable. 
 
Mr. Gleason responded that the NEF projects are set to be affordable to households 
earning 70% area median income. 
 
Ms. Gumble noted that the affordable prices are impacted by the increasing median 
family income. 
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Impact of Counting All Existing Homeownership Units Towards 40B Percentage 
 

 
Zero Change  239 Communities 
____________________________________________________________ 
 
Minor Change  64 Communities 
(Did not jump to next range; 
for example 2.05% to 2.85%) 
____________________________________________________________ 
Jump To 1% Range  1 Community 
  Brookfield 
____________________________________________________________ 
Jump To 2% Range  6 Communities 
  Boxborough, Boxford, Freetown, 

Lynnfield, Sandwich, Westford  
____________________________________________________________ 
Jump To 3% Range  8 Communities 
  Concord, Dover, Easton, Groton, 

Hamilton, Norwell, Pepperell, West 
Boylston 

____________________________________________________________ 
Jump To 4% Range  12 Communities 
  Ashland, Ayer, Dracut, Falmouth, 

Hopkinton, Marshfield, Northborough, 
Plymouth, Sudbury, Wayland, 
Westminster, Weston  

____________________________________________________________ 
Jump To 5% Range  7 Communities 
  Barnstable, Bedford, Bellingham, 

Brewster, Dighton, Medfield, Medway 
____________________________________________________________ 
Jump To 6% Range  4 Communities 
  Chelmsford, Stow, Tewksbury, 

Topsfield 
____________________________________________________________ 
Jump To 7% Range  2 Communities 
  Methuen, Weymouth 
____________________________________________________________ 
Jump To 8% Range  4 Communities 
  East Longmeadow, Franklin, 

Marlborough, Pittsfield 
____________________________________________________________ 
Jump To 9% Range  3 Communities 
  Montague, Westwood, Wilmington 
____________________________________________________________ 
Jump To 10% or More 1 Community 
  Lincoln
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School Finance: Statistical Comparisons 

Statistical Trends in Enrollment in Massachusetts Public Schools 
Roger Hatch, Administrator, Massachusetts Department of Education, Office of 
School Finance  
Lauren Brown, Research Analyst, Massachusetts Department of Education, Office of 
School Finance 
Introduction 

The 1993 Massachusetts Education Reform Act created a new school funding 
formula called Chapter 70 with The formula is succeeding at its primary goal 
bringing all districts up to or beyond their "foundation budget" spending 
targets. However, one of the formula's criticisms has been its inability to 
respond to rapid increases in particular districts' enrollments. In order to 
gauge the importance of this criticism, it is important to have a good sense of 
the extent to which public K-12 school enrollment is growing throughout the 
Commonwealth.  

Data and Methodology 
Enrollment is currently recorded and reported by school districts to the 
Massachusetts Department of Education at several different points during the 
year. This analysis uses two slightly different measures, both of which reflect 
headcounts as of October 1. 
The Individual School Report is a long-standing reporting mechanism 
which counts the number of children enrolled at each school around the state. 
It includes pupils from out of town who are attending a school on a tuitioned 
or other basis. It does not include residents who are enrolled in other districts. 
It does not attempt to measure financial responsibility for the pupils; it is 
simply a headcount. This reporting vehicle has been in existence for several 
decades, and is therefore an ideal source for looking at long-term trends in 
enrollment. 
Foundation Enrollment is a new measure created by the Education 
Reform Act of 1993. It counts only those pupils for whom a district is 
financially responsible. This measure is used to calculate the amount each 
district is required to spend on its own pupils, and the amount of Chapter 70 
state aid it receives to assist with the cost. Foundation enrollment for a 
particular district consists of the pupils who reside within the district who: 

a. attend a district school,  
b. attend a school out of the district through the school choice program,  
c. attend a charter school, or  
d. are tuitioned out to a different district through any inter-district 

tuitioning agreement. 

Cities and towns have chosen to serve pupils in a number of different school 
district structures, including local, academic, and vocational districts at 
varying grade levels. In addition, many towns tuition their pupils to other 
districts depending upon the educational needs of the pupil. This confusing 
array of organizational structures makes it difficult to measure enrollment 



APPENDIX H 
  

H-29 

trends among communities on a comparable basis. However, it is possible to 
arrive at a very good estimate of each municipality's total K-12 foundation 
enrollment by apportioning pupils at regional districts back to their member 
communities. Therefore, much of the following analysis of trends between 
FY93 and FY99 looks at each municipality's total foundation enrollment 
regardless of where resident pupils are actually enrolled. (1)   

Findings 

1. What were the long-term trends in enrollment leading up to the passage of 
Education Reform? 

The "baby boom" swelled enrollment in Massachusetts public schools to a 
peak of 1,212,101 on Oct 1, 1973 (FY74). From that point, it declined annually 
to a low of 817,409 in FY89. As shown in Figure 1, the children of the baby 
boom, sometimes referred to as the "baby boomerang," began steadily 
pushing up enrollment again during the 1990's, to a point where in FY99 the 
count stood at 943,433. (2)   

Births, economic cycles, housing trends, migration, retention rates, and the 
availability of education alternative all influence the number of pupils that 
arrive at school each September. The number of births certainly ranks as one 
of the most important of these factors. In Massachusetts, births rose through 
the 1980's, and peaked in 1990 at 92,461.  (3)   Since then, the number has 
gone down each year, to 80,321 in 1997 -- the latest year available from the 
Massachusetts Department of Public Health.  

2. What has been the overall pattern of foundation enrollment in the 
Commonwealth since Education Reform was implemented in 1993? 

Foundation enrollment (a slightly different measure from the "Individual 
School Report" headcount, but used here because it it the unit of enrollment 
used in Chapter 70) increased at a moderate and steady pace from October 
1992 (FY93) to October 1998 (FY99). Overall enrollment in the state 
increased from 820,452 to 936,372 (14.13 percent) during that period. Table 1  
provides a summary of overall annual increases in enrollment since FY93. The 
increases were in the range of 2 to 3 percent each year. 

3. How prevalent is this pattern of moderate, steady growth? 

While the general pattern of slow and steady enrollment increases has been 
occurring statewide, not all communities have been equally affected. Figure 2 
breaks down all 351 cities and towns into 5 categories based on overall rates of 
enrollment change between FY93 and FY99.  

Three-quarters of the Commonwealth's cities and towns have seen growth of 
up to 30 percent over the FY93-FY99 time period. Eleven percent grew at 
even higher rates, while thirteen percent had lower enrollments in FY99 than 
they did in FY93. 
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Appendix A provides enrollment figures for each community. 

4. Are certain areas of the state seeing different rates of growth? 

In order to see patterns in enrollment changes by community, Figure 3 maps 
each community by the five growth categories. This map shows that above 
average (green) and high growth (blue) communities are concentrated along 
the Rte 495 corridor just west and north of the Boston metropolitan area. 
Significant enrollment growth has also occurred on the islands off of Cape 
Cod and in a few communities on the Cape and in Western Massachusetts. 
Communities experiencing enrollment declines (red) or low growth (orange) 
are concentrated in certain areas of western, central and southeastern 
Massachusetts.  

5. Which districts are consistently growing over the past few years? 

Table 2 shows enrollments and rates of change between FY96 and FY99, for 
the 34 communities where there was at least three percent growth in each of 
last three years. Although many are along or near Route 495, this group is not 
exclusively suburban. Several cities (Springfield, Chelsea, and Everett) appear 
on the list. Martha's Vineyard (Oak Bluffs and Edgartown) and Nantucket are 
there as well. 

6. What can we expect about future enrollment trends in Massachusetts? 

Enrollment should peak sometime in the early to middle part of the next 
decade. Projections compiled by the National Center of Education Statistics 
show (4)  that statewide K-12 public enrollment in Massachusetts should rise 
another three percent between FY99 and FY04, when it is expected to peak 
and remain fairly stable. 

The Massachusetts Department of Education's own statewide projections use 
Individual School Report data to confirm this expected K-12 pattern (see 
Figure 4 and Table 3). This set shows another 2.5 percent increase from 
943,433 in FY99 to 967,320 in FY03, at which time the growth should level 
off. 

The high school level is projected to continue to grow each year until FY07. 
This would offset declines in the earlier grades. The K-3 level has already seen 
small decreases in FY98 and FY99. That trend would appear in grades 4-6 
beginning in FY02 and continuing afterward. Grades 7-9 would be similarly 
affected by FY05. Planning resources to accommodate shifts in enrollment 
levels within districts will continue to be a challenge to school officials in the 
coming decade. 

Notes: 

1.  Further clarification of the "foundation enrollment" concept and its 
treatment in parts of this analysis: (Go Back)  
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• Enrollment is presented on a municipal basis, by apportioning pupils 
at regional districts back to their member communities. For each 
regional district, this percentage was each member town's share of a) 
enrollment as of October 1 (Table 2 of the Individual School Report) 
plus b) students attending school choice or charter schools for whom 
the regional district is paying tuition. 

• The Chapter 70 school funding formula uses a lagged enrollment, due 
in large part to the timelines involved in preparing any given year's 
state budget. For example, FY99 Chapter 70 was based upon October 
1997 enrollment--the latest available in the winter of 1998 when the 
FY99 formula was run. For this analysis, however, it made sense to 
convert the foundation enrollment data to the actual fiscal year from 
which it is derived. For example, FY99 Chapter 70 foundation 
enrollment is treated here as FY98 enrollment, since it was counted on 
October 1, 1997, in the fall of FY98. 

• Foundation enrollment data were not collected from school districts for 
the first year of Chapter 70 (FY94). The first year of Chapter 70 aid that 
reflected actual foundation enrollment was FY95, which relied upon 
October 1993 headcounts reported soon after the Education Reform 
Act passed in June of 1993. However, estimates of FY93 and FY94 
foundation enrollment were statistically constructed by the 
Department of Education using three sources: End of Year Pupil and 
Financial Reports; Individual School Reports; and School Attending 
Children resident enrollment data. 

• Students who are attending part-time pre-kindergarten or 
kindergarten are counted as half-time enrollments. The Chapter 70 
statute also stipulates that that the number of pre-kindergarten 
students that are counted in the foundation enrollment calculations 
can be no more than twice the number of special education pre-
kindergarten students. (Go Back) 

2.  Massachusetts Department of Education, Individual School Reports, 
submitted annually by superintendents. (Go Back) 

3.  Massachusetts Department of Public Health, "Advance Data Births 1997", 
March 1999, p 20. (Go Back) 

4.  U.S. Department of Education, National Center for Education Statistics. 
Projections of Education Statistics to 2008, NCES 98-016, by Debra E. Gerald 
and William J. Hussar. Washington, DC: 1997. (Go Back) 

   
 

 
 

 



APPENDIX H 

H-32 

 

 
[ Print Now | Close Window ]

 
School Finance: Statistical Comparisons 

Statistical Trends in Enrollment in Massachusetts Public Schools 
Table 1: Statewide Changes in Foundation Enrollment FY93-99 

  Total Annual Pct  

Fiscal Year Enrollment Increase Increase 

        

FY93 820,452     

FY94 836,468 16,016 1.95 

FY95 860,295 23,827 2.85 

FY96 879,469 19,174 2.23 

FY97 901,874 22,405 2.55 

FY98 918,553 16,679 1.85 

FY99 936,372 17,819 1.94 

Change 93-99 115,920   14.13 
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School Finance: Statistical Comparisons 

Statistical Trends in Enrollment in Massachusetts Public Schools 
Figure 2 
Category N Pct         

Decreasing  44 13%   1 Decreasing   

Low Growth (0 - 10%) 101  29%   2 Low Growth   

Avg Growth (10 - 20%) 102 29%   3 Average Growth   

Above Avg Growth (20 - 30%) 64 18%   4 Above Avg Growth   

High Growth (>30%) 40 11%   5 High Growth   
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School Finance: Statistical Comparisons 

Statistical Trends in Enrollment in Massachusetts Public Schools 
Table 2: Communities With Three Consecutive Years of Increases of 3 Percent or More, 
FY97-FY99 
Nov 22, taken from a filter on "towns" 
    Foundation Enrollment Pct 

Chg 
Pct 
Chg 

Pct 
Chg 

  Community FY96 FY97  FY98 FY99 96-97  97-98 98-99 

                  

  ACTON 3,481 3,588 3,721 3,930 3.1 3.7 5.6 

  ASHLAND 1,891 2,012 2,123 2,189 6.4 5.5 3.1 

  BERLIN 301 342 359 382 13.6 5.0 6.4 

  BOXBOROUGH 772 848 893 993 9.8 5.3 11.2 

  CHELSEA 4,913 5,317 5,507 5,738 8.2 3.6 4.2 

  DIGHTON 1,045 1,101  1,137 1,177 5.4 3.3 3.5 

  EDGARTOWN 566 608 632 663 7.4 3.9 4.9 

  EVERETT 4,367 4,590 4,790 5,008 5.1 4.4 4.6 

  FRANKLIN 4,478 4,825 5,175  5,501  7.7 7.3 6.3 

  GRAFTON 1,940 2,031 2,111 2,210 4.7 3.9 4.7 

  GROTON 1,584 1,714 1,803 1,888 8.2 5.2 4.7 

  HOPKINTON 2,040 2,177 2,308 2,477 6.7 6.0 7.3 

  LANCASTER 886 971 1,006 1,091  9.6 3.6 8.4 

  LEXINGTON* 4,856 5,005 5,157 5,580 3.1 3.0 8.2 

  LINCOLN* 595 652 720 843 9.6 10.4 17.1  

  MANSFIELD 3,506 3,643 3,781 4,030 3.9 3.8 6.6 

  MEDFIELD 2,226 2,336 2,439 2,574 4.9 4.4 5.5 

  MENDON 783 808 835 905 3.2 3.3 8.4 

  MIDDLETON 975 1,039 1,122 1,189 6.6 8.0 6.0 

  MILLVILLE 540 560 586 619 3.7 4.6 5.6 

  NANTUCKET 1,032 1,099 1,144 1,181  6.5 4.1 3.2 

  NORTHBOROUGH 2,315 2,435 2,524 2,636 5.2 3.7 4.4 

  OAK BLUFFS 531 565 598 634 6.4 5.8 6.0 

  ROYALSTON 190 200 211 226 5.3 5.5 7.1 
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  SHREWSBURY 3,769 3,965 4,098 4,278 5.2 3.4 4.4 

  SOUTHBOROUGH 1,214 1,330 1,458 1,544 9.6 9.6 5.9 

  SPRINGFIELD* 23,755 25,064 25,965 26,888 5.5 3.6 3.6 

  SUDBURY* 2,942 3,164 3,302 3,543 7.5 4.4 7.3 

  TOPSFIELD 1,030 1,082 1,143 1,182 5.0 5.6 3.4 

  UPTON 730 797 832 858 9.2 4.4 3.1 

  WAYLAND* 2,231 2,349 2,466 2,653 5.3 5.0 7.6 

  WESTBOROUGH 2,739 2,959 3,098 3,203 8.0 4.7 3.4 

  WESTFORD 3,391 3,587 3,791 3,962 5.8 5.7 4.5 

  WESTON* 1,554 1,619 1,738 1,976 4.2 7.4 13.7 

                  

  * In FY99, state budget language permitted these districts accepting METCO 
students to count them in foundation enrollment. 
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 May 16, 2003 

 
 
 
VIA EMAIL AND 
FEDERAL EXPRESS 
 
Fred Habib, Facilitator 
Chapter 40B Task Force 
Department of Housing and Community Development 
One Congress Street 
Boston, MA 02114 
 
Re: Proposal for Reorganizing the HAC 
 
Dear Mr. Habib: 
 

We would like to offer our suggestions to the Task Force concerning 
items which were on its agenda for the May 12, 2003 hearing pertaining to 
the Housing Appeals Committee (“HAC”).  While we believe that the HAC 
has been of vital importance to the production of affordable housing in 
Massachusetts over the past thirty-three years, we believe that a modification 
of its structure, an expansion of its staff and an increase of its resources are 
necessary to accommodate the explosion of Comprehensive Permit 
applications it has and will continue to receive.  Because the speedy 
resolution of appeals of Comprehensive Permit decisions is essential to the 
increased production of affordable housing, the time has come to consider 
such reform. 

 
The model we believe the Task Force should be examining when contemplating the 
reorganization of the HAC is the Department of Environmental Protection (“DEP”) 
and its use of Administrative Law Judges to hear appeals pursuant to the Wetlands 
Protection Act.  By using Administrative Law Judges, the DEP is able to process the 
numerous appeals it receives each year in a timely and expeditious manner.  We 
believe this process will transfer well to the appeal of Comprehensive Permit 
decisions.  It is a model which has been successful at DEP and has drastically reduced 
the backlog of its administrative cases. 

 Regnante, Sterio & Osborne LLP  

 
Theodore C. Regnante 
James F. Sterio 
Paul M. Osborne 
David J. Gallagher 
Michael P. Murphy 
Robert P. Yeaton 

 

Attorneys at Law 
Edgewater Office Park 

401 Edgewater Place, Suite 630 
Wakefield, Massachusetts 01880-6210 

Telephone (781) 246-2525 
Telecopier (781) 246-0202 

 

 
   Paul G. Crochiere 
   Laura A. Tilaro 
   Seth H. Hochbaum 
   Jennifer Fago 

Paul J. Haverty 
   Theodore Regnante, Counsel 
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The crux of our proposal would be to eliminate the HAC as it is 
currently constituted, and replace it with three autonomous Administrative 
Law Judges working within the Department of Housing and Community 
Development.  Under this proposal, the current Chair of the HAC, Werner 
Lohe, with his extensive experience and knowledge of Ch. 40B would be 
elevated to Chief Administrative Law Judge of the newly constituted 
Division of Housing Appeals (“DHA”).  Two other Administrative Law 
Judges would be appointed, giving the DHA a total of three Administrative 
Law Judges.  One of the new Administrative Law Judges would serve as a 
conference judge, whose task would be to narrow the issues for the hearing 
and to facilitate mediation if possible.  The other judges would concentrate 
their efforts on conducting hearings.  The Chief Judge would be responsible 
for overall management of the case load as well as acting as a trial judge. 

 
In order to allow the DHA to function effectively, the Administrative 

Law Judges will require clerks, preferable attorneys, in order to manage their 
schedules and assist in research and the preparation of decisions.  Although 
we recognize that increased budgets are a difficult sell during the current 
economic downturn, we believe that increasing the efficiency of the appeals 
process will lead to a substantial increase in the production of affordable 
housing in Massachusetts, thereby justifying the additiona l expenses inherent 
in this proposal.  Both sides of the controversy in affordable housing want 
speedy resolution of the issues. 

 
Because the DHA will have the capacity and expertise to handle a 

larger case load, we suggest that it be given the jurisdiction to hear all 
appeals of Comprehensive Permit decisions, not just appeals from 
developers.  Currently, pursuant to G. L. c. 40B, § 22, an applicant for a 
Comprehensive Permit may appeal to the HAC a decision of a Zoning Board 
of Appeals which either denies the Comprehensive Permit application or 
grants it with condition which render the project uneconomic.  However, G. 
L. c. 40B, § 21 allows a person other than the applicant who has been 
aggrieved by the grant of a Comprehensive Permit to appeal that decision 
pursuant to G. L. c. 40A, § 17, which mandates such aggrieved persons 
appeal to either the Superior Court or the Land Court but not to the HAC.  
The problem with this present system of dual appellate appeal occurs when a 
Zoning Board of Appeals has approved a Comprehensive Permit with 
conditions which the developer appeals to the HAC, and abutters appeal to 
either the Superior Court or the Land Court.  There is no guidance in either 
the statutes or the regulations on whether the Court must stay its proceedings 
until the appeal to the HAC is complete.  However, if the Court does not stay 
its appeal, and rules on the abutter appeal, it risks having the basis of its 
ruling altered by the HAC, who may invalidate the conditions of the Board 
upon which the Court relied in making its ruling.  Furthermore, the 
possibility of the dual appellate process creates a disincentive for developers 
of affordable housing to compromise with communities.  If the developer 
and the abutters reach a settlement prior to a decision from the HAC, the 
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HAC will remand the new plan back to the Board for approval, thereby 
reopening the appeal process, allowing an abutter who did not appeal the 
original decision to then appeal to the Superior Court or Land Court.  If such 
an appeal were to be taken directly to the newly constituted DHA, 
developers would be far more likely to consider settlement offers from the 
communities.  For reasons of judicial economy, as well as the streamlining 
of the Comprehensive Permit process, it is our suggestion that all appeals 
initially be heard by the DHA, which will be the body most familiar with the 
regulations and details of the Comprehensive Permit process.  Abutters 
aggrieved by the decision of the DHA would still have the ability to appeal 
its decision to the Superior Court in the same manner in which HAC 
decisions are currently appealed under Ch. 30A. 

 
Thank you for taking the time to consider our suggestions on these 

important issues.  We appreciate the difficult job the Task Force is faced 
with in balancing the divergent interests of local communities and affordable 
housing advocates.  We believe that any compromise must be based upon 
rewarding communities which plan for and produce affordable housing 
while holding communities which neglect this responsibility to the full 
provisions of the statute.  We would be happy to discuss our proposal in 
more detail with the Task Force if you desire.  We plan on attending the 
meeting on Tuesday, May 20, 2003 at 10:00 A.M. 
 
  Very truly yours, 

 
  REGNANTE, STERIO & OSBORNE LLP 
 
 
  By       
   THEODORE C. REGNANTE, ESQ. 
   PAUL J. HAVERTY, ESQ. 
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